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Question 1 

Explain, if appropriate using examples, the use of precedents in common law and their relation with statutory 

law. (7 points – 25 lines) 

Common law may be perceived as a legal family that opposes to civil law, and it is a description of law from a 

certain legal source – case law. This legal system has its origins in England and it was expanded to its colonies, and 

nowadays is the shape of USA’s, Canada’s and other countries legal system. 

 In the common law context, judges make law by applying judicial principles from precedents to new case law. 

The main source of law in this context is judicial precedents, which correspond to the “ratio decidendi” of a judicial decision. 

In other words, the “ratio decidendi” is the statement of the judicial decision that is binding for future case law, which 

excludes the “obiter dictum” (an accessory argument that is not binding). However, in order to have a judicial precedent, 

the court has to have the power to bind other courts, so the hierarchy within the judicial institutions is very important. 

Hierarchy is also important to ensure that judges follow previous precedents. Despite this, a higher court has the power to 

not apply the precedent by overruling a precedent of a lower court, however, this precedent thus loses all power to 

influence future cases.  

On the one hand, the “ratio decidendi”, as previously mentioned, corresponds only to the core of the legal rule, 

as an example, a statement of a decision that says – “the wall cannot be painted in blue”. On the other hand, in order to 

apply the “ratio decidendi” to future case law, we have to comprehend it in its context, so it is crucial for the judge to 

understand the context and reason that lead to the mentioned precedent – in the example given, in order to exclude other 

colors, we have to know the reason behind the prohibition of blue.  

As a result, understanding the precedent in its judicial context gives the judge the opportunity of amplifying or 

restricting its extension to future cases considering the interests being defended or even to turn it more flexible by the 

practice of “distinguishing”. An important aspect that results from the “distinguishing” practice is that a precedent can only 

be applied to another case law if there is no material or substantial differences in the facts of the case being analyzed and 

the case that lead to the precedent. 

Although the judicial precedent is the main source of law, common law countries also have statutes as a 

secondary source of law. In civil law countries, statutes are the principle source of law and they are characterized by its 

innovative content and judges only interpret and apply them on case law. However, statutes in the common law context 

have a different role because they are often declaratory and in accordance with judicial precedents. The reason behind 

this is because the legislators have to make sure that judges will apply statutes. This statutes have long preambles and 

many concept definitions, so they rule out any possible systematization. It is important to emphasize that neither statutes, 

nor codes are exclusive of civil law legal systems. The United States have a written constitution and they are still part of 

common law. This fact leads to the conclusion that statutes and codes, are not a distinctive aspect between common and 

civil law countries. However, in the common law countries, as previously explained for statutes, codes only aim at 

consolidating judicial precedents. 

To sum up, it became clear that judicial precedents are the main source of common law legal systems and that 

they are the source for statutory law in this countries. In addition, statutes and codes are not exclusive aspects of civil law 

countries, although their declaratory nature in the common law context. 
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Question 2 

Identify and critically discuss the main critiques moved to the functionalist method in comparative law. (7 points 

– 25 lines) 

Before discussing the methodology, it is important to clarify that comparative law is the study of similarities and 

differences between the law of various countries, involving the study of the constitutive elements of legal systems. 

Comparative law has many different methods that may involve a more theoretical approach or a more “down-to-earth” 

approach, however the functionalist method is one of the most effective methods when it comes to comparative law, 

despite its critics. 

Firstly, the functionalist method analyses legal norms that have the same function in the respective legal systems. In 

other words, when considering the functionalist method, the jurist has to compare the way two different legal systems 

solve the same social problem. The functionalist method requires that each legal norm have a single and clear function, 

which sees only sufficiently similar functions as comparable. The focus is on the social problem and on the actual legal 

approach to that problem. In order to do a successful functional approach, the jurist has to be able to abstract from his 

own legal system and this abstraction has to involve both institutions and values. Rubio Marin’s work on the constitutionalist 

evolution on Portugal and Germany had the aim of comparing both constitutional solutions to solve the same social 

problem – the protection of the unborn life and woman’s rights. This paper is an example of the practical application of the 

functionalist method and will be serving as an example to criticize the critiques to the mentioned method. 

Secondly, academics present many critiques to this method, being the first one related to the concept of function – 

terminology critique. A function may be perceived as something that rationally solves certain social problems. However, a 

legal rule might have various functions and those functions can be different in other legal systems, which means that a 

function is neither clear, nor certain. Another difficulty associated with this method is the concept of “social problem” that 

varies in different legal systems and social contexts. In Rubio Maris’s paper, we can identify the social problem as the 

protection of the unborn life and the mother’s rights. However, this exercise is not always simple because of the variety of 

functions. 

Differently, the “black box” critique has to do with the unclear criteria of similarity and the justification presented for 

comparing those legal systems or those functions. In many cases, this justifications are presented by the author, and when 

they are not, we can infer them. This critique is debatable because it often comes natural for the reader to deduct those 

reasons. In Rubio Marin’s paper, we can deduct that she selected to compare the Portuguese and German constitutional 

solutions because of the proximity of legal systems.  

Related to the necessity of abstraction, academics present the critique of impartiality, demanding a completely neutral 

standpoint. Neutrality is hard to obtain. However, in some cases, partiality actually helps the comparison. In Rubio Marin’s 

paper, the abstraction is achieved because the author is Spanish and is comparing foreign legal systems. When presenting 

the Portuguese solution, she ends up criticizing the German solution which is a sign of partiality that actually helps the 

comparison. On the other hand, jurist may criticize this method by saying that focusing on the function leads to a 

devaluation of the context. This presents a reliability problem because often different social and cultural environments lead 

to legal issues of comparison. This is why the academic world says that functionalism presents a too narrow view of the 

legal context and a superficial vison of the comparison. Going back to Rubio Marin’s article, she analyses a legal transplant 

so the focus should not only be the legal rules, but also the historical evolution and cultural context. The last critique is 

related to the fact that the functionalist method focuses too much on “law in the books”, and not in “law in action”. This 

critique is debatable and in many cases doesn’t apply to functionalism.  

In conclusion, the academic world present alternative methods to functionalism that also end up falling in this critiques. 
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Question 3 

Describe the elements of the Chinese legal system and of its evolution that you found more interesting and 

explain why. (6 points – 20 lines) 

 Over the past decades, the Chinese legal system has proved that is capable of change and, although nowadays 

China has a very strict view of law, I will explore the evolution of the Chinese perspective of law, starting by addressing 

customary law.  

 Chinese traditional thinking was marked by the institutes of “Li” and “Fa”. Firstly, “Li” corresponded to customary 

norms that commanded social life, whereas “Fa” represented the punishments used to enforce Li. This system of 

customary norms is not used anymore but it shaped the social environment for many years. However, what I found the 

most interesting is that Professor Kischel argues that in the ancient China the rules governing social life were drown 

primarily from LI, and not from the law. By affirming this, Professor Kischel is denying the state of law to the “Li” and “Fa” 

system, which consists in customary law. Customary law is very close to Traditional law and while the Professor confirms 

the statute of law to African Traditional Law, leaves aside Asian customary law without a clear criteria of distinction. 

 The conceptual revolution, marked by a huge interference of western forces in Chinese legal system, meant the 

departure from “Li” and “Fa” legal system. The principal aspects of this revolution were the attempt on implementing a 

right orientated and an individualistic view of society, along with the implementation of civil code inspired on German and 

Swiss legal systems. As surprising as this might seem, there was no resistance to this change, however, it was not 

successful. In fact, the courts did not apply this legislation and due to a weak legal profession, this conceptual revolution 

was largely ineffective. The official rejection came with no surprise in 1949 by the Communist Party. 

 The People’s Republic of China was founded in 1949 and for almost three decades there was a perception that 

a formal legal system was unnecessary since the economy was centrally controlled and conflicts were solved by 

conciliation procedures. Mao Tzetung’s view of justice is very particular. The legal system took political guidelines and 

courts became part of security forces – the judiciary is part of the political sphere. Law became politics and the Party is 

the ruler, establishing legal norms. Deng Xiaoping’s transition was marked by an economic opening, however the role of 

law is still to serve the Party.  

 At some point in the China history, Confucianism became the basis of Chinese legal thinking. This is a traditional 

philosophy of the Chinese legal system related to social duties and values such as obedience, loyalty and responsibility. 

The interesting aspect about Confucianism is that represents the same values that the Chinese Communist Party 

advocates nowadays. This is the reason why the Party is returning to Confucian ideas while clamping down on western 

influence on academia, art and religion. Chinese leaders hope that Confucianism provides a sense of cultural identity and 

a reason to reject western political ideas. 

 The rebuilding of Chinese legal system has shown an effort of legal transplants from western countries and 

Modern China laws, in its form and methodology, shows a proximity to a civil law legal system. However, a statement of a 

Chinese lawyer, Mo Shaoping, shows with transparency the Chinese view of law: “China has laws, but no rule of law”.  
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